ACCC Supplementary Submissions to Dawson Committee released by the ACCC
after FOI application by Brent Fisse & Lexpert Publications Pty Ltd

The documents attached below were released by the ACCC on 4 October 2007 in
response to an FOI application by Brent Fisse and Lexpert Publications Pty Ltd. Initially
the ACCC refused access but yielded after the applicants sought review by the
Administrative Appeals Tribunal.

The applicants have also made an FOI application to Treasury for a copy of the report of
the Working Party established by the Government in 2003 to examine issues of cartel
criminalisation referred back to the Government by the Dawson Committee. That
application is being resisted by Treasury and it is entirely possible that litigation will be
necessary to cure their intransigence.

The first of the supplementary submissions released by the ACCC - the Supplementary
Paper to the Trade Practices Act Review Committee — sets out further reasons in support
of the ACCC’s previous submission to the Dawson Committee. The most notable
features of the Supplementary Paper are:

1. The argument that pecuniary sanctions against corporations are inadequate or
subject to unacceptable spillover effects is primitive and unpersuasive. [t
neglects the non-pecuniary sanctions already available against corporations under
the Trade Practices Act (probation, community service, adverse publicity orders).
It also neglects the large literature on non-pecuniary sanctions against
corporations and appears to have been led astray by the other-worldly economic
perspective of Wouter Wils.

2. The ACCC recommends that dishonesty be an element of the cartel offence.
This departs from the position of the ACCC in its main submission to the
Dawson Committee earlier. No cogent reasons are given for this sudden switch
in approach:

e The Supplementary Paper states that making dishonesty an element of the
cartel offence is consistent with the view of Bret Walker SC. However,
as is apparent from the opinion of Bret Walker SC, he advised against
including dishonesty as an element of the offence (see paras 32-33 of the
opinion, as attached below).

s The Supplementary Paper suggests that the element of dishonesty is
somehow necessary to exclude criminal liability in cases of price fixing
where the only price fixing effect is in a downstream market rather than in
upstream market where the parties to the alleged price fixing compete (as
was the case in the proceedings brought by the ACCC against the NAB in
2000 in the credit card interchange fee matter). However, that is sheer
nonsense. [f, as a matter of policy, the cartel offence should not apply to



3.

cases where the cartel conduct has effects only in downstream markets
then the appropriate mechanism is an exemption drafted simply in those
terms.

The ACCC did not support corporate criminal liability for the cartel offence. The
reasoning is cryptic and unpersuasive. It is difficult or impossible to understand
why corporate criminal liability should be excluded; see further Fisse, “The
Australian Cartel Criminalisation Proposals: An Overview and Critique” (2007) 4
Competition Law Review. The Treasurer’s press release of 2 February 2005
announced that criminal liability for the cartel offence would be corporate as well
as individual.

The Supplementary Paper suggests that imprisonment would be inappropriate in
cases of eg price fixing by small businesses and offers the sop that “[i]n practice,
this may rule out imprisonment for those in small business”. This mindset is
highly questionable and appears to be a hangover from the Commission’s earlier
failed attempt to exclude small business from criminal liability altogether.

Part 4 of the draft MOU with the Commonwealth DPP seems to contemplate that
the ACCC would hand over a case to the DPP after investigation by the ACCC if
that investigation disclosed prima facie evidence of serious cartel conduct. This
does not address the important question of when or whether individual suspects
can or should be forced to answer questions under section 155 if criminal
proceedings are later brought against them. The concurrent deployment of
criminal and civil proceedings needs to be charted in detail with the assistance of
worked examples.

Part 7 of the MOU with the Commonwealth DPP states that the ACCC will
acknowledge that the decision to grant immunity in criminal proceedings is for
the DPP. 1t is unclear whether or not the leniency policy will be parallel to that
of the ACCC in civil penalty cases. It is unclear whether or not those who wish
to seek immunity will have a one-stop avenue to do so or will have to run the
gauntlet of securing immunity from the ACCC and the DPP separately.

The second document released by the ACCC is an opinion provided to the Commisston
by Bret Walker SC. The main point made in this opinion is that criminalising cartel
conduct would not be inconsistent with the legislative approach taken in the contexts of
corporate fraud and taxation. Few would disagree with that opinion. However, issue can
be taken with some of the reasoning voiced:

1.

The discussion in para 8§ misses the point completely. The relevant question,
unanswered in para 8 or elsewhere in the opinion, is whether the cartel offence
should require proof that the conduct alleged had the purpose or likely effect of
substantially lessening competition in a market.



2. The discussion in para 20 does not get to the heart of the issue, which is that a
cartel offence is itself a form of conspiracy and that the offence of a conspiracy
to commit a conspiracy is infinitely regressive and alien to the common law.

3. Para 30 appears to assume that market definition is relevant under the definition
of price fixing in section 45A and an exclusionary provision in section 4D.
That assumption is incorrect.

4. Para 31 advocates that the cartel offence should require intentionality only in
relation to the making of the agreement or understanding “which has the
objective effect of rendering the conduct cartel behaviour.” This analysis is
wanting because it fails to: (a) identify all the particular conduct and
circumstances elements required for liability; and (b) consider the application
of the relevant fault principles under the Criminal Code (Cth).

5. Para 32 asserts that the attraction of dishonesty “lies in its aptitude for
application by a jury”. This contention is unsupported and highly questionable;
see Fisse, “The Cartel Offence: Dishonesty?” (2007) 35 ABLR 235 at 254-266.

The third document released by the ACCC is a “supplementary confidential paper”
provided by the ACCC to the Dawson Committee on 12 November 2002, This paper sets
out an alternative to relying on the concept of dishonesty as a basis for distinguishing
criminal cartel conduct from cartel conduct subject to civil monetary penalties and
remedies. The approach recommended is to require that the accused knew that the
conduct breached or was likely to breach cartel laws. This recommendation is raw and
unpersuasive:

1. No justification is given for creating an exception to the general principle that
ignorance or mistake of law 1s no excuse. Understandably, the recommendation
was rejected by the Dawson Commuttee.

2. No attempt is made to consider and apply the general fault principles of the
Criminal Code (Cth).

Brent Fisse
9 October 2007

Note: The side bars and other hand-written notations on the documents below are as on
the material released by the ACCC.



AUSTRALIAN COMPETITION & CONSUMER COMMISSION

SUPPLEMENTARY PAPER TO THE TRADE PRACTICES ACT REVIEW
COMMITTEE

INTRODUCTION OF CRIMINAL SANCTIONS

This supplemenlary paper responds to some comments that have been made regarding
the Commission’s proposal to introduce criminal sanctions for hard-core cartel conduct.

It focuses on three issues:
) Why criminal sanctions will be a more effective deterrent,

(1) The praposed concurrent operation of criminal and civil sanctions far cartel
conduct; and

(il A number of modifications to the model proposed in the Comumission's initial
submission.

Why will criminal sanctions more effectively deter cartel conduct than existing

civil pecuniary penalties?

The Comunission continues to believe that cartels are insidious and difficult to detect
and that cartel conduct is akin to other forms of corporate fraud, such as insider trading
or market manipulation, that the law regards as criminal The Commission believes that
it ig anomalous, given the seripusness with which Parliament gbviously regaids cartel
conduct that criminal sanctions do not already apply.

On 5 August 2002 at the Commission’s Enforcement Conference in Sydney, Bret
Walker SC argued that the introduction of criminal sanctions for hard-core cartel
conduct was soundly based in principle and good policy  His comments were broadly
consistent with the Comumission’s views in this regard. The Commission has asked Mr
Walker {o prepare a paper developing his views. The Comimission expects to provide a
copy of this paper to the Review Commitiee in the week commencing 9 September

2002.

This supplementary paper develops further the Commission’s view that criminal
sanctions would be a more effective deterrent than existing civil penalties. In essence,

the Commission considers that:

(i) it will be difficult, if not impossible, in the context of highly profitable cartels,
to impose pecuniary penalties that are sufficiently high to effectively deter

cartel conduct; and

i) by their nature, criminal penalties, particuiarly imprisonment, are highly
effective as deterrents.



Pecuniarv penalties are not an effective deterrent

The number of national and international cartels that continue to be detected
demonstrates that the imposition of large penalties in a number of jurisdictions 1s
inadequate to deter such conduct

In Australia, in the six years to 2001 the Commission received 2426 cartel and price
fixing complaints and conducted 400 investigations The Comnission is currently
investigating around 20-25 cases that would be classified as potentially relating to
hard-core cartels if they were found to involve itlegal conduct (section 2.2.1}.

The Commission would be prepared to give the Review Commiitee, on a confidential
basis, an understanding of the nature and prevalence of cartels in Australia from eurrent

investigations.

The major reason cartels continue to flourish is that cartels are potentially so highly
profitable. Cartels arfificially create market power, which can translate into maonopoly
rents for cartel participants. By way of example, it has been estimated that the
participants in the express freight cartel, Mayne Nickless, TNT and Ansett held 90 per
cent of a market worth between §1 billion and 32 billion dollars per year. The
agreement operated for approximately 20 years. The 2002 OECD Report on the Nature
“and Effect of Cartels, suggesis the average price ise may be in the order of 15t0 207~~~ 777
percent. If the OECD estimate is correct, the three participants in that cartel ripped-off
Australian consumers in the order of $3 billicn - §4 billicn.

Research supports the conclusion that cartels are so profitabie and difficult to detect
that it may be impossible to sel a pecuniary penalty at a level adequate to deter
collusion without threatening the very existence of offending firms.

For a pecuniary penalty to be effective it must exceed the potential gains from
participating in a cartel. Cartel activity will not be deterred if the potential penalties are
perceived by firms and their executives to be outweighed by the potential rewards* To
calculate the optimum penalty the anticipated gain from conduct is divided by the risk

of detection.

A recent article by W. Wils® summarises a body of academic work that has sought to
quantify both of these variables: (1) gain and {ii) risk of detection, in an attempt to
calculate the optimal level of a pecuniary penalty for a price fixing cartel.

’ There :5 little eropirical evideace of the extent of price nses caused by price fixing  Some US
literature (refer below) suggests a 10 percent price increase

! “The value of the punishment must not be less in apy case than whal is sufficient to outweigh
that of profit of 1he offence’ - J Bentham, Ax introduction io the principles of morals and fegislation,
first published in 1781; Modern edition: Promotheus, Amherst, 1988, Ch XTIV, Rule | Referred ta in

Wils below

* Wouler Wils, Does the Effective Enforcement of Articles and 81 and 82 EC Reguire Not Only Fines on
Uindertakings But Also Individual Penglties, in Particular Imprisonment? 2001 £U Competition Law
and Policy workshop/proceedings



[n relation to nisk of detection, the rsk of deteclion is estimated at between 13%
and 7% That is, only one in 6 or 7 cartels is detected.* Wils points out that if a
Jurisdiction has investigative powers that are weaker than those in the US, the
probability of detection will be even lower,

[+

a In relation to gain, the studies estimate:

that the average length of a carlel is six years®; and

v

# that prices of affected commodities increase by 16%* taking into account price
elasticities, taxation and other costs of inefficiency. Wils conservatively assumes
that the increased profits {or gain to participants) is five percent of the turnover in
the products involved in the price fixing conspiracy

Using these estimates, Wils calculates that a penalty would not deter price fixing unless
it was at least 150 percent of the annual turnover in the praducts cancemed in the

violation.

In an empirical study of almost 400 firms convicted of price fixing in the US between
1955 and 1993, Craycraft, Craycraft and Galle” estimated that optimal penalties would

have bankrupted at 1east 58 percent of THose Tirms.

Even if a company does survive, penalties will ofien ultinately end up being passed on
to the consumer in the form of higher prices. [n addition, they punish innocent parties
such as employees, shareholders and creditors.

[mprsoning individuals involved in such serious breaches will not affect innocent

parties

It i3 unrealistic to expect that optimal pecuniary penalties would ever be imposed by
courts. Criminal sanctions should be introduced so that penalties are effective to deter

conduct the TP A prohibits

# Wils relies upon the 199 ] Bryant and Eckhard paper, " Price Fixing: the Probability of Getting
Caught”, Review of Fconomics and Statistics, 531 which it a statistical burden death mode! of 184 US
price fixing cases to estimate the probability of detection between 13 and 17%, at most

5 Bryant and Eckard tbid calculated the mean duration of US price fixing cartels was between 5.2
and 7 2 years This accords with a 1981 study of Calbault and Block referred to in Werden and Simon

note & below.

b Wils refers to several studies of US bid rigging cases in the mid-1980s that indicated a price
increase resulting from a conspiracy of at least 10 percent [including Werden and Simon, Wiy Price
Fixers Should Go 1o Frison, The Anii-trust bulletin (1987) at 317] This estimate is used o the US
Sentencing Guidelines and Wils cites a number of articles that bave accepted this figure

7 Craycraft, Craycraft and Gallo (1997) ‘ Ant-trust Sanctions and a Firm’s Ability to Pay' 12
Review of Industrial Organization 171



There are few figures available in Ausiralia that estimate the harm caused by a cartel,
or the gain to the participants. Indeed, this is difficult to assess, because it involves
calculation of a theoretical competitive price  However, in the Queensland fire

protection cartel, it has been estimaled that fines of $13 million represented only 31 per i/7 e

e T e ———
cent of the total harm caused

The fear of possible oacl senfences is a far more effective deterrent.

Companies act through individual executives, managers and employees. Individuals
benehit directly or indirectly from their firmy's participation in a cariel. There are
bonuses, promotions and the increased value of share options. Sanctions rust be real
for individuals if they aze to be effeciive as deterrents

Itis very difficult to ensure that such penallies are not paid by the employer There is
nothing that can be done to prevent companies paying bonuses in subsequent years that,
in effect, indemnify individuals.

Indeed, there 15 considerable anecdotal evidence that the business careers of those
involved in cartels flourish even after they are found to have contravened the [aw  The
Commission is aware of a number of cases where the most culpable executives appear
__to have won promotions afier they have admitted wrong-doing.

A criminal penalty has personal implications against which the company cannot
indemnify an employee. A person will have a criminal record and may lose their

liberty.

Pecuniary penalties may be seen as just the cost of doing business. Companies and
individuals weigh the cost of paying a penalty and may caleulale that the benefits to be
gained from the conduct are worth the nisk of the penalty It may be tempting to see
pecuniary penalties for engaging in cartel conduct as just another tax on a minor
misdemeanour However, cartels should not be in the category of faxable conduct.
They are abhorrent and eriminal sanctions should underscore this point.

Whereas a pecuniary penalty may be seen as a cost of doing business, criminal
conviction and imprisonment are gqualitatively different.

Criminalisation of cartel conduct would convey the State’s disapprobation, but it would
also add significantly to the stigma associated with contravention of the law.
Reputation is particularly valued by the corporate executives and managers whose
participation in cartels is sought to be deterred. Such executives and managers are
usually regarded as successful and upstanding members of society. Significantly more
stigma will be associated with a criminal conviction than the contravention of a law
(that may be regarded by some as technical economic reguiation) that is merely
“taxed”, in the sense that a pecupiary penalty is imposed.

Opponents of criminal sanctions have argued that there is no empirnical data to support
the claim that they are an effective deterrent.® However, it is impassibie to prove that a

§ Crimipal Sentencing in Anti-trust Cases MP Kems, (1982} Loyola University Law Journal, 983
at 804




cartel that did not exist, would have done so if it had not been for the possibility of
criminal conviction. Limifed information can be gleaned comparing the incidence of
cartels across different time perieds or different jurisdictions Records will reveal how
many cartels were detected, but net how many cartels in fact existed and any change in
the number of cartels detected may have less to do with a change in the overall number
of cartels than with changing enforcement prionities or other environmental factors

However anecdotal evidence and commonsense suggest that criminal sanctions will
have a greater deterrent effect than pecuniary penalties

This was eloquently expmessed by Arthur Liman of the New York Bar:

“For the purse snatcher, a term in the penitentiary may be litile more unsettling
than basic wraining in the army. To the businessman, however, prison is the
uferno, and conventional risk-reward analysis breaks down when the risk is
jail. The thieat of imprisonment, therefore, remains the most meaningful
deterrent to anitrist violations. '?

Tames Griffin, the Deputy Assistant Attommey General of the US Department of Justice
Anti-lrust Division, on a recent rip to Australia stated that it was generally accepted in
the US that gac] terms do deter. He illustrated his peint with two anecdotes.

e First, he said that in 25 years experience prosecuting individuals engaped in cartels
he had listened to many accused say they would gladly pay a higher fine to avoid
imprisonment but he had never once heard anyone offer to spend a few extra days
in gaol in exchange for a lower fine recommendation.

e Secondly, he told of a senior executive, who was committed to compliance with
anti-trust laws, who explained that, “so long as you are only lalking about money,
the company can, at the end of the day, take care of me — when you talk about
taking away my liberty, there is nothing that the company can do for me.”

Some comunentators have suggested that the higher evidentiary burdens in criminal law
will make 1t harder to obtain a conviction and that this will in fact undermnine the
deterrent effect of criminal sanctions. The Commission acknowledges that it is harder
to obtain a cniminal conviction. However, in the Commuission’s experience

pariicipants in many of the most serious cartels confess their involvernent and/or

inform on other participants. It is also noted that where there 1s inadequate evidence to
overcome a criminal burden of proof, civil sanctions, with their less rigorous balance of
probability standard of proof, will remain available.

Concurrent civil and criminal penalty regimes and draft Memorandum of
Understanding with the DPP

The Commission continues to believe that it is important to have concurrent civil and
criminal offences applying to cartel conduct. However, the Commission accepts that a

4 Liman A, The Paper Label Sentences Critigues, 86 Yale Law lournal (1877} p 630 at 630-631



definition of criminal cartel conduct that includes an additional element (o distinguish it
from civil conduct is appropriate

Mr Walker’s paper (referred to above) will discuss this issue in more detail. In the
interim, it is noted that, consistent with the views of Mi Walker, and the test proposed
in the UK Lnterprise Bill, the Commission supports the inclusion of “dishonesty’ as an
element of the criminal offence

Even with this additional element, conduct may have a “dishonesl’ character and yet
not warrant criminal prosecution The resources required to invesligate and prosecute a
criminal offence may cutweigh ihe impact of the conduct Tt is also possible that the
Comumission is unable tc obtain sufficient evidence to satisfy the DPP that there are
reasonable prospects of proving a matter to the criminal standard  In either case, it
skould remain an option to commence civil proceedings

In the circumstances, the Commuission believes that it s important that concurrent civil
and criminal penalty regimes exist. Concurrent penalty regimes already exist in
taxation, cusioms and corporate law in Australia

Critics have sugpested that if concurrent regimes exist al the Commission may seek 1o
use the possibility of criminal prosecution as [everage. At the same time as

acknowledging that this would be possible, the Commission agrees thal it would be™
highly simproper The Commission would develop internal guidelines aimed at
preventing this. It also notes that other agencies currently managed similar potential

conflict

The Commission acknowledges that it will be important for it to develop arrangements
with the DPP 1o engure that cases are selected and managed appropriately and
consistently. The DPP currently has Memoranda of Understanding with a number of
organisations including, Centrelink, The Australian Federal Police, the Australian
Securities and Investment Commission, the Australian Customs Service and the
Australian Taxation Office. Some of these agencies, inctuding ASIC, Customs and Tax
administer laws that have a range of remedies from administrative penalties 1o civil
pecuniary penalties and criminal penalties, including imprisonment and fines.

Each MOU specifies that the regulatory agency has responsibility for investigation and
that there will be many matters that can be resolved or dropped without reference to the
DPP. However, they also specify that the DPP is the prosecuting authority for criminal
matters {(major ones in case of ATO) and that civil proceedings will not be used as a
substitute for criminal prosecution for serious fraud or corporate crime

It is proposed that an agreement between the DPP and the Commission recognise the

following:

e the Commission must have the initial investigatory role (this utilises the existing
complaints procedures of the Commission and recognises that the Commission will
continue 10 prosecute civil matters);

s only a small nurnber of compiaints are investigated, and remedies are sought in an

even smaller number of cases;



o {he Conumnission 1s best placed to allocate its own resources and to detemmine how
to most effectively satisfy the objecis of the TPA However, the DPP should be
consulted at an early stage in an investigation that may involve criminal conduct
The DPP and the Commission should review cases at the investigation stage to
determine whether they are appropriately handled as civi} or criminal. If'it is
agreed that a matter is criminal, the Commission should consult the DPP in relation
to gathering evidence before referring the matter for prosecution;

o prosecutions will be conducted by the DPP (an independent prosecutor is seen fo be
an important protection).

The Comimission has consulted the DPP in relation to the practical arrangements that
may be put in place to manage the investigation and prosecution of cartel matters in the
event that eriminal sanctions are introduced. These consultations have resulted in an
agreed outline for a Memorandum of Understanding. The outline is at Attachment A.

An alternative model

In response to a number of comments on, and criticisms of, the Comimission’s proposal,
the Commission proposes a number of modifications of the earlier model. The
proposed changes arc based on wide consultation including with Mr Walker. Mr

Walker’s paper, (referred 1o above} will also include discussicn on an appropriate and
workable model for the introduction of criminal sanctions for hard-core cartel conduct

To what conduct should criminal sanctions apply?

The Commission continues to believe that criminal sanctions should only apply to
hard-core cartel conduct As stated in the Commission’s original submission, this
includes price-fixing, bid rigging, market sharing and cutput restriction. Each term
would need to be separately defined in the TPA. As noted above, the Commissicn
would support a requirement to prove "dishonesty” for a matter to be criminal. This
would ensure that arrangements such as those entered into by the banks that set credit
card interchange fees, which the Commission argued amount to price-fixing, are not

treated as criminal offences.

Application of criminal sanctions to individuals

| The Commission proposes that individuals engaging in cartel conduct be liable for

criminal sanctions but that corporations who participate in cartels be liable only for the
existing civil sanctions.

The Commission’s origipal submission acknowledged that criminal sanctions are less
effective as deterrents for corporations because corporations cannot be imprisoned.
After discussions with the DPP and Mr Walker, the Commission also now believes that
administrative advantages of investigating and prosecuting conduct where the same
remedy is sought from individuals and corporations is not as significant as first thought.
The burden of proof is also more onercus in criminal proceedings In all the
circumstances, the Commission now believes that it would be more appropriate if
criminal sanctions only applied to individuals.



f

Anplication of criminal sanctions {o larse and small corporations.

The Commission now supports universal criminalisation of cartel conduct.

The Commission's original proposal, to criminalise only conduct engaged in by a [arge
corporation, scught to recognise the likelihood that the most damaging cartels weuld be
likely to be those involving large corporations. The Commission now believes that the
preferable approach is not to have criminality depend upen company size but rather to
allow judicial discretion to take account of the impact of the conduct in quesiion. 1Ta
cartel involving small companies hiad only a [imiled impact én the economy, it would
be expecled that a judge would exercise his/her discretion (o impose penalties at the
lower end of the possible range. In practice, this may rule out imprisonment for those

involved in small businesses




DRAFT (4CCC- 6 September 20025

Outline of Proposed Memorandum of Understanding between
the Director of Public Prosecutions and
the Australian Competition and Consumer Commission

Part 1: Introdoction
The introduction wilil state:

o {hat cartel conduct has traditionally been dealt with by the imposition of civil
pecuniary penalties;

e {he legislative intention that criminal penalties are part of the full spectrum of
remedies available for contravention of the anti-competitive provisions of the TPA;

e the background and rationale for the introduction of criminal sanctions The

Parliamentary intention being that criminal sanctions, including the possibilily of
TPTiSUTINEnt; S appropriate in $erious ¢ases of price Oxing, tid Tigging or market -
sharing, which is recognised as being akin to fraud

Part 2: Responsibilities
The DPP is responsible for:

e prosecuting offences against Commonwealth law in accordance with the
prosecution Policy of the Commonwealth

The ACCC is responsible for:
e administering and enforcing the TPA;
o investigating complaints regarding possible contraventions of the TPA; and

¢ referring appropriate matters to the DPP for criminal prosecution

Part 3: Decision to investigate

The MoU will acknowledge that the ACCC receives a significant number of complaints
and that it is not practical to investigate all such complaints

The ACCC will decide what matters should be investigated in accordance with its
internal guidelines.



The ACCC will refer matters to the DPP that have been investigated where criminal
prosecution may be appropriate In deciding whether a matter should be referred to the
DPP the ACCC will act in accordance with selection criteria that have been agreed with
the DPP  The selection criteria will set out those matters to be considered in deciding
whether a matter should be referred to the DPP for consideration for prosecution asa

criminal matter

The ACCC and DPP will have legular operational meetings involving national and
regional staff that will, amongst othei things:

0 examine matters under investigation to ensuie that cases worthy of criminal
prosecution are being dealt with appropriately,

0 review current matters that have been referred to the DPP;

0 ensuie that the ACCC and DPP have nominated case officers for every matter that
is referred;

a review the effectiveness of operational issues such as DPP provision of advice
during an investigation and the adequacy ofVwCCC briefs of evidence,

Part 4: Referral to the DPP

If an ACCC investigation discloses prima facie evidence of serious price fixing, bid-
rigging or market sharing that is worthy of criminal prosecution (in accordance with the
selection criteria), the ACCC will refer the matter to the DPP as soon as possible foi a

decision on whether charges should be laid.

If an ACCC investigation discloses such serious conduct, and the ACCC is uncertain
whether it would be appropriate to deal with the matter as a criminal prosecution, the

ACCC will seek advice from the DPP,

The ACCC will as far as possible refer to the DPP a completed brief of evidence in a
form agreed between the ACCC and the DPP

Where the DPP requests the ACCC to undertake further investigations the ACCC will
as far as practicable undertake those further investigations. In the event of
disagreement as to the further investigations the ACCC will consult with the DPP



